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1. INTRODUCTION

It has been said that, "there is a dire need for improvement in the'
manner in which water rights are evidenced, conveyed and exercised.'
The conveyance of a water right is accomplished by preparation of a
recordable deed and is a fairly straightforward process, although it may
require the inclusion of warranties on title and historic use, affidavits
of historic use if a change is contemplated, and other similar
documentation. The issue of exercise has received, and will continue
to receive, such aggressive, sophisticated attention in the courtroom,
in academia, and elsewhere, that it is unnecessary to address it here.

t Amy W. Beatie is an associate at the law firm of Porzak Browning & Bushong,
LLP, Boulder, Colorado. Prior to her current position, she was ajudicial clerk for the
Honorable Gregory J. Hobbs, Jr. of the Colorado Supreme Court. She received her
bachelor's degree from Dartmouth College in 1993 and herJ.D. from the University of
Denver College of Law in 2000.
tt Arthur R. Kleven is a student at the University of Denver College of Law (J.D.
expected May 2004). He will begin work for the United States Department of the
Interior, Office of the Solicitor, Washington D.C., as a member of the Solicitor's
Honor Program in October 2004.
1. Joel C. Davis, Water Title Examinations, 34 ROCKY MTN. L. REv. 509, 543 (1962).
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Instead, this article will focus on the third suggested area for
improvement: evidencing a water right, especially as related to its
chain of tide.
Evidencing a water right has always been an important and
uncertain issue, but legislation passed in Colorado in 2003 has the
potential to bring the issue to a head. The passage of Senate Bill 032782 requires the owner of any absolute water right adjudicated for a
direct flow rate of at least 1.0 cubic feet per second ("c.f.s.") or a
storage volume of at least 100 acre-feet ("a-f") to pay the State
Engineer an annual "water administration fee.",3 At a conference in
Denver on October 8, 2003, State Engineer Hal Simpson explained
that the determination of ownership for purposes of assessing these
fees would be one of the bigest hurdles the State Engineer's Office
While the State Engineer's Office
would have to overcome.
contemplates how to accomplish this-a registry?-the insurance
industry has proposed what may be a potential solution: the use of title
insurance for evidencing and insuring title to water rights.!
The concept of using title insurance for water rights has inspired a
wide range of reactions, from outright skepticism to cautious hope that
These reactions are understandable
the process will succeed.
considering the unique nature of water rights and their status in the
West as one of the most valuable property rights. This article presents
a critical examination of utilizing title insurance to convey water rights
in Colorado. The article begins by examining the steps currently used
to evidence a water right in the context of a water rights purchase. It
discusses in detail the most widely accepted method to evidence that
right, the water attorney's due diligence analysis. The article then
provides an overview of title insurance in general, and examines the
use of title insurance in the water rights context. Finally, the article
concludes by discussing the potential hurdles the tide insurance
industry must overcome before it will be possible to extend title
insurance to water rights.
2. S. 03-278, 64th Gen. Assem., 1st Reg. Sess. (Colo. 2003) (codified at CoLo. REV.
STAT. §§ 37-80-121,-92-502,-92-503).
3. See § 37-80-121 (1)-(2) (setting out the water rights subject to the new water
administration fee); §§ 37-92-502(5)(c), -503(8) (establishing State Engineer's
authority to collect the water administration fee).
4. State Engineer Hal Simpson, Administrative Perspective: What is Working for
Water Administration Officials and What is Not, Keynote Address at the Seminar of
the Colorado Bar Association, CLE presenting a Retrospective of the Water Right
Determination and Administration Act of 1969: 34 Years of Perspective (Oct. 8, 2003)
(transcript available from the Colorado Bar Association CLE).
5. See Stewart Taps into the Water Rights Title Insurance Business, The Legal
Description: Legislative and Legal Analysis for the Real Estate Industry, Feb. 17, 2003,
at 1. The authors note that they made several attempts to obtain a copy of a water
rights title insurance policy to review for this article from Stewart Water Information,
the subsidiary of Stewart Information Services Corp. that intends to issue water right
title insurance policies, but Stewart declined. In addition, the authors scheduled a
meeting with the water rights title department at Stewart Water Information but, upon
submitting questions as requested prior to the meeting, were informed that Stewart no
longer wished to participate in the meeting.
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II. EVIDENCING A WATER RIGHT
The unique nature of water rights and water law complicates the
process of evidencing a water right and assessing its tile. The due
diligence process for water differs significantly from that of land. 6
Consequently, those steeped in the field of water law traditionally
evidence water rights. For quite some time, water rights have been
evidenced by attorneys using a variety of methods of due diligence
review, who then issue written water rights due diligence analyses,
sometimes in the form of title opinions.7 The due diligence review is
"a methodical approach by which an attorney can be reasonably
certain of reaching a supportable conclusion as to the ownership,
extent and validity of a claimed water right."8
Thus, the attorney conducts due diligence by assessing three
This
attributes of a water right: ownership, extent, and validity.
information is not easily ascertainable by simply examining records in
a county clerk and recorder's office. Several steps in the due diligence
process are necessary. They include (1) identification of the water
right to be purchased, (2) examination of title documents related to
the water right, (3) determination of the current validity of the right,
(4) determination of the historic use of the right, and (5)
identification of possible restraints on change in the event a change is
contemplated." Each one of these steps is necessary for a thorough
analysis of the extent of the water right, and who may convey the right.

6. Real property records in Colorado have never been designed or used
exclusively to provide a chain of title for water rights. Rather,
[b]ecause a water right in Colorado is valid only by meeting the three
elements of appropriation: intent to divert, diversion and application to a
beneficial use, records alone do not establish title to a water right. Records
may, however, help to document that these elements have been met. There
is no equivalent to the recorded land patent, recorded with the county, which
initiates the chain of private interests in land. Rather, facts must be gathered,
often from several sources, in order to prove the extent, validity and ownership of a
water right.
JAMES N. CORBRIDGE JR. & TERESA A. RiCE, VRANESH'S COLORADO WATER LAw 232 (rev.

ed. 1999) (emphasis added).
7.
8.
9.
10.

See infra Part lI.F.
Davis, supra note 1, at 509.
Id.
See CORBRIDGE & RICE, supra note 6, at 232-36 (listing and explaining the

considerations for evidencing title and conveying water rights). It is important to note
the extent to which an attorney analyzes a water right will depend upon the client's
wishes. Also, additional considerations for due diligence are necessary for conveying a
right, but because this article focuses on evidencing a water right, those other
concerns are only mentioned where pertinent to the topic at hand. Typically, upon
conducting due diligence, an attorney will draft a due diligence written analysis;
prepare conveyancing documents such as a recordable deed; obtain warranties on tide
and historic use; obtain an affidavit of historic use if a change is contemplated; execute
a dry-up covenant, if necessary; and obtain a stock transfer order for share certificates.
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A. IDENTIFICATION OF THE WATER RIGHT TO BE PURCHASED

The first step in the due diligence process involves identifying the
water right to be purchased or conveyed. The typical starting point of
,this analysis is the review of any information the current owner
provided regarding the water right, including any proposed contract
or conveyancing documents. After reviewing these materials, the
attorney must obtain copies of all decrees and related documents,
including, if involved in the sale, water well permits," stock
certificates,', allotment contracts,' 3 and similar documents.' 4 The
attorney must then review the documents to determine if they refer to
additional materials such as articles of incorporation or bylaws that
were not mentioned or included in the information the owner
originally provided to the attorney. The attorney may also need to
interview the current and, if possible, former water users for any
information that may not be readily ascertainable from the
documentation provided.
Maps are another helpful tool for identifying water rights. Maps
may show the location of the ditch, diversion structure, irrigated
11. Often, information in the decrees and well permits may not be enough. Thus,
attorneys should obtain the entire file for each decree or well permit. The entire file
may provide the attorney with information otherwise difficult to obtain, for example
any potential conflicts or concerned parties (particularly if the water right has a welldocumented history).
12. Early pioneers settling the West often pooled resources for purposes of
bringing water, too expensive and difficult an endeavor for one person or family, to an
area where there were several farms with inadequate supplies of water. CORBRIDGE &
RICE, supra note 6, at 277. Joint ditches, mutual ditches, and carrier ditches evolved
from this arrangement. Id. In the mutual ditch arrangement, the consuners own the
water, the ditch, and the diversion works and share the cost of operation without
profit; with carrier ditches, the water, ditch, and ditch structures belong to the carrier
and the carrier is entitled to a return on its investment by charging delivery rates. City
& County of Denver v. Miller, 368 P.2d 982, 984 (Colo. 1962). See generally COLO.
CONS-. art. XVI, § 8 (establishing authority of boards of county commissioners to set
the maximum rates individuals or corporations can charge for the use of water);
COLO. REV. STx. § 37-85-103 (2003) (granting boards of county commissioners
authority to consider applications for carrier ditches and related issues). A joint ditch
is the least formal of the three arrangements. CORBRIDGE & RICE, supra note 6, at 27778. A mutual ditch company usually issues shares of stock associated with the water
rights in the ditch and is organized similar to a nonprofit organization, but with
statutorily governed differences that control the operations of the mutual ditch. Left
Hand Ditch Co. v. Hill, 933 P.2d 1, 2-3 (Colo.1997);Jacobucci v. Dist. Court, 541 P.2d
667, 672 (Colo. 1975). See generally COLO. REV. STAT. §§ 7-42-101 to -117 (2003) (setting
forth the provisions used to organize a ditch corporation).
13. An allotment contract is a contractual right to the use of water that is "far
different" from a water right acquired under application of water to beneficial use. See
City of Thornton v. Bijou Irrigation Co., 926 P.2d 1, 60 (Colo. 1996) (quoting Green v.
Chaffee Ditch Co., 371 P.2d 775, 779 (Colo. 1962)). The use of water under an
allotment contract is determined by the terms of the contract. Id.
14. Stock certificates, allotment contracts, and any other similar documents, e.g.,
articles of incorporation and by-laws for a mutual ditch company, are significant
because they may clearly delimit the exercise of a water right and procedures for or
restrictions on transfer, and any other issues related to use of assets of the company.
See §§ 7-42-101(1), -107; City of Thornton, 926 P.2d at 60;Jacobucci,541 P.2d at 672.
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acreage, reservoir, or other important features related to the water
right. For older water rights, water users may have filed a map and
The attorney should
statement with the State Engineer's Office.
obtain and review the map and statement, any other maps, and any
engineering reports available. If a reservoir is involved in the sale, the
attorney may need to obtain documents related to the approval and
construction of the reservoir, as well as dam safety inspection reports
and other related documents.' G Next, the attorney must identify any
other water rights used on the property or in connection with the right
in question. This process requires examination of decrees involving
other owners of the water right if 7the current owner does not own a
full, one hundred percent interest.'
The purpose of obtaining this information is to clearly identify the
right available for purchase. For example, a client informs you he
needs to obtain six c.f.s. for year-round purposes. You learn of a 6.67
c.Ls portion of a very senior ditch right (with now-multiple owners of
various proportions that have been changed and re-changed from an
original decree of twenty c.f.s.) that might satisfy the client's need.
The current owner provides you with three documents: (1) an
agreement regarding the ditch, executed in one of the numerous
change cases; (2) a two-decade old engineering analysis of the 6.67
c.f.s. portion of the right; and (3) a decree that relates to the water
right. You would start by reviewing these documents, obtaining any
other documents cited therein, and assessing the status of the ditch
(mutual, carrier, or neither). You would discuss the use of the right
with the current owner and former owners, if possible. You should
also find out what other water rights are decreed to the ditch. From
reviewing this information, you determine the right at issue is indeed a
paper right for 6.67 c.f.s. That will not end the analysis, however,
because there might be practical, contractual, and decretal limitations
on the amount of water available to this water right. Notwithstanding,
at this point, you have a fairly good start to identifying the water right,

15. From the time of the 1881 Adjudication Act to the Water Right Determination
and Administration Act of 1969 ("1969 Act"), a person proposing to construct a ditch
or to extend an existing ditch submitted to the State Engineer a map and statement,
which would include a map with a name of the structure and a ditch statement.
CORBRIDGE & RCE, supra note 6, at 233. The ditch statement would include specific
information related to the ditch, a legal description of the point of diversion, and
other important information related to the location and uses of the ditch. Act of Feb.
11, 1881, § 2, 1881 Colo. Sess. Laws 161, 161-62. While the enactment of the 1969 Act
discontinued the requirement for these filings, CORBRIDGE & RICE, supra note 6, at 233,
maps and statements remain very helpful tools in the assessment of the extent and
validity of an existing water right.
16. A person desiring to construct or modify a dam for storage purposes must meet
certain specific guidelines and apply to the state engineer for approval. COLO. REV.
STAT. § 37-87-105(1) (2003).
17. This step is particularly important if a water appropriator contemplates a
change in use as a condition of or upon purchase because Colorado law protects other
vested rights from injury during change proceedings. § 37-92-305(3) (2003) ("A
change of water right ... shall be approved if such change ... will not injuriously
affect the owner of or persons entitled to use water under a vested water right .. ").
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but it will certainly be just that-a start. Next, you must ascertain
whether title to the 6.67 c.f.s. interest lies with the seller.
B. TITLE DOCUMENTS EXAMINATION
Once the attorney clearly identifies the water right to be
purchased, he or she must then examine title to the right by obtaining
a copy of the seller's deed and reviewing an abstract, if applicable and
available, for the land upon which the seller uses those water rights.'
The attorney should also conduct a stand-up examination of the
grantor/grantee records and develop, as best as possible, a chain of
title for the water right. 9 Generally, the process for examining the
chain of title for a watef right is the same as that of an attorney's
assessment of title to land (absent title insurance) Y This is because a
water right is an interest in real property,2 ' and the same formalities
the conveyance of real estate apply to the conveyance of a
that apply to
22
water right.

18. Obtaining the land title is important because parties may convey a water right
as an appurtenance to the land without specifically mentioning the conveyance of
water rights. See, e.g., Bessemer Irrigating Ditch Co. v. Woolley, 76 P. 1053, 1054 (Colo.
1904). If a particular water right has historically served a particular parcel, and the
land has been divided, the water right may have been divided as well, simply as an
incident to the transaction or in agreements related to the transaction. See id. It is also
important to note that a party may convey a water right separately from the land and
an abstract of title to a particular piece of property may not reflect such conveyance.
Id.
19. It might also be prudent to trace title to the ditch to determine whether the
ditch rights were conveyed separate from the water rights. Colorado law recognizes a
distinction between water rights and ditch rights, CORBRIDGE & RICE, supra note 6, at
61, although the two are often mistakenly conflated, id. at 239 (noting that many
Colorado cases obscure the distinction between water rights and ditch rights).
20. Davis, supra note 1, at 510.
21. In Colorado, unlike in riparian states, a water right is a real property interest,
separate and distinct from the land on which it is used, which can be and routinely is
conveyed independently of other real property interests. Brighton Ditch Co. v. City of
Englewood, 237 P.2d 116, 120 (Colo. 1951) ("It is elementary learning in Colorado
that a water priority is a property right-not a mere revocable privilege; that it is not a
fixed appurtenance; that the right to change its place of use and the point of diversion
is an inherent property right.. . ."). As such, it is subject to the same conveyance
requirements as-and has a full, separate, and independent existence from-other
real property interests. COLO. REV. STAT. § 38-30-102 (2003) ("In the conveyance of
water rights ... the same formalities shall be observed and complied with as in the
conveyance of real estate.").
22. § 38-30-102. Chains of title for water rights can be simple or, especially where
older water rights are involved, very complex. If a stock certificate is involved, the
attorney must examine stock transfer records and restrictions on transfer, if any.
Mutual ditch company shares generally are transferable. § 7-42-104(4) (2003) (stating
"shares of stock shall be deemed personal property and transferable as such in the
manner provided by the bylaws"). However, the statute excepts them from the general
conveyancing requirements for a water right. See, e.g., § 38-30-102 ("In the conveyance
of water rights in all cases, except where the ownership of stock in ditch companies or
other companies constitutes the ownership of a water right, the same formalities shall
be observed and complied with as in the conveyance of real estate."). Thus, the
The
company may prescribe certain procedures or restrictions on transfer.
restrictions might involve the requirement that water be used on a fixed amount of
irrigated acreage, that the ditch company's board of directors approve the transfer, or
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The purpose of the title review is to create, as best as possible, a
chain of title to the water right in order to ascertain whether the right
is transferable as offered. Continuing with our example from Part
II.A., you will want to obtain a copy of the seller's deed to be certain
the seller has title to the right offered for sale, at least as far as the
deed shows. You will also want to review abstracts for the land upon
which the seller used the 6.7 c.f.s. interest, and the grantor/grantee
index to be certain that no one transferred all or a portion of the 6.7
c.f.s. interest separately from the property.
Unfortunately, assessing the chain of tide to a water right can be
one of the more difficult and uncertain aspects of the due diligence
process. Water rights do not have the equivalent of recorded land
patents initiating ownership in the chain of interests; instead, human
actions initiate a water right, and allow it to mature into a protected
interest. 2 Furthermore, water rights in Colorado may pass with the
land even in circumstances where the deed does not specifically
mention the conveyance.2 ' Land conveyances often include language
conveying "all other appurtenances," which may or may not include
water rights. Typically, in construing conveyance documents to
determine whether water rights passed under such a clause, courts will
look to the intent of the parties and surrounding circumstances.2- For
purposes of assessing title to water rights in the due diligence review,
you may have to assume the deeds did indeed convey the water at issue
in the event the early deeds-or any-in the chain of title used only
appurtenance clauses and failed to mention water rights specifically.
The problem with this method is that, in effect, you are assuming your
conclusion.
Notwithstanding the problems associated with assessing title of
water rights, the title analysis should inform you of the ownership of
the purported "paper" amount of the water right. But, a truism,
record ownership of 6.7 c.f.s. in a ditch that carries a number of other
rights may not translate to 6.7 c.f.s. of wet water for your client's
intended purposes. Many factors play a role in determining how the
right may be exercised. Thus, the next step is the determination of the
historic use and current validity of the right.

that water must be used on a specific piece of land. The unique corporate legal status
of mutual ditch companies in Colorado make these restrictions possible. See Left
Hand Ditch Co. v. Hill, 933 P.2d 1, 2-3 (Colo. 1997). If an allotments contract is
involved, the attorney must examine the contract, any relevant company transfer
records, and, again, restrictions on transfer. If any fixtures or personal properties are
involved, the attorney must search the Uniform Commercial Code records.
23. CORBRIDGE & RiCE, supra note 6, at 232.
24. E.g., Bessemer Irrigating Ditch Co. v. Woolley, 76 P. 1053, 1054 (Colo. 1904).
25. Cooper v. Shannon, 85 P. 175, 177 (1906) (explaining that the grantor's intent
determines whether a water right is appurtenant).
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C. DETERMINATION OF CURRENT VALIDITY

Often as important as the decree or the title to the water right is
how the right has been used and administered. After reviewing the
title documents, the attorney must determine the water right's current
validity.
This is accomplished by reviewing the tabulations,
abandonment list, and diversion records, and may involve a discussion
with the local water commissioner.
The tabulations will provide a current listing of the right.6 While
the tabulations are known to occasionally contain mistakes and should
always be independently verified, they provide an invaluable tool for
referencing the water right vis-a-vis other water rights in the system and
for discovering additional information about the water right for sale
that may not already have been provided by the seller. The attorney
must also review the abandonment list to be certain the subject water
procedures
right has not been abandoned.2 7 While there are • statutory
28
for protesting inclusion on the abandonment list, the purchase of a
potentially abandoned right or one that has endured a period of
Also
nonuse can create problems for the potential purchaser.
important are diversion records, " which purport to show how much
water was diverted in a given year under a particular water right. The
diversion records in some cases may not provide any diversion
information for a particular water right (in some cases, the diversion
records read "water taken - no information available"), but they
26. See COLO. REv. STAT. § 37-92-401 (2003) (addressing the tabulation of water
rights). To "facilitate certainty in deternining the status of water rights, Colorado
adopted a system by which all water rights are tabulated." CORBRIDGE & RICE, supra
note 6, at 174. The tabulations are lists of water rights within each water division that
"take or will take water from the same source and are in a position to affect one
another." § 37-92-401 (1)(a). The lists are presented in order of seniority, and provide
descriptions and amounts as established by court decrees. Id. The tabulations also
may include information regarding subsequent cases affecting or involving the water
right that may not be otherwise available.
27. See § 37-92-401 (1)(a). The abandonment list is a decennially produced list
compiled by the Division Engineer comprising all absolute water rights "which he has
determined to have been abandoned in whole or in part and which previously have
not been adjudged to have been abandoned." Id. In Colorado, abandonment is"the
termination of a water right in whole or in part as a result of the intent of the owner
thereof to discontinue permanently the use of all or part of the water available
The "continued and
thereunder."
COLO. REv. STAT. § 37-92-103(2) (2003).
unexplained nonuse of a water right for an unreasonable period of time creates a
rebuttable presumption of intent to abandon." City and County of Denver v. Snake
River Water Dist., 788 P.2d 772, 776 (Colo. 1990). The determination of what
constitutes an unreasonable amount of time varies with the facts of each case. Id. A
period of ten years of nonuse creates a rebuttable presumption of abandonment for
purposes of the Division Engineer's abandonment list. COLO. REv. STAT. § 37-92-

402(11) (2003).
28. § 37-92-401(5).
29. The State Engineer's Office maintains records of the quantities of water
diverted under a particular water right. These records are available, for at least the last
decade, electronically in a database maintained by the State Engineer's Office records
department. Older diversion records are also available but in other formats, such as
microfiche.
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should nonetheless be reviewed because they provide perspective on
the State Engineer's administration of the right and evidence of the
extent of use.
It is often advisable to interview the local water commissioner.'°
The water commissioner may have an on-the-ground administration
perspective that is not available through documents or any other
means. For example, if the diversion records show that no water was
diverted under the water right for seven years, it may be that no water
was available to the right in priority, information that might be more
difficult to obtain otherwise. The water commissioner may also have
information about diversions that are not recorded in the diversion
records.
If the right is a conditional water right, 31 an attorney must establish
if all past diligence filing deadlines have been met and if all required
diligence decrees have been entered by the water court. All diligence
decrees should be obtained and reviewed. Without this information,
the potential purchaser will be unable to determine whether all
conditionally decreed uses and amounts have been preserved.
The process of determining the historic use of the water right will
help significantly with the process of determining how the "paper"
water right will translate into wet water. For example, you may obtain
the tabulation and find the 6.67 c.f.s. water right is listed, but (1) the
water right is indicated as abandoned, (2) the tabulations do not
indicate abandonment but the water right is listed on the most current
abandonment list, (3) you obtain the diversion records and they
indicate that no water was taken under the water right for the past
fifteen years, or (4) the water right is decreed for year round purposes
but it is only used for irrigation in the summer. Each of these
situations would require additional research, of course, but more
significantly, each might result in a determination that the water right
is not viable, or as valuable, as purported. These are critical steps in
the determination of the extent and validity of the right to be
transferred.

30. Division engineers appoint water commissioners. COLO. REv. STAT. § 37-92202(3) (2003). Water commissioners administer waters within their water district in
accordance with decreed priorities. § 37-81-102; Bd. of Comin'rs v. Hider, 107 P. 1068,
1069 (Colo. 1910); see also Daniel S. Young & Duane D. Helton, Developing a Water
Supply in Colorado: The Role of an Engineer,3 U. DENY. WATER L. REv. 373, 383 (2000).
31. A conditional water right is an inchoate water right whose appropriation date
relates back to the date the appropriator conducted certain acts that signaled the
commencement of the intent to appropriate a water right. See COLO. REv. STAT. § 3792-103(6) (2003) (defining a conditional water right as "aright to perfect a water right
with a certain priority upon the completion with reasonable diligence of the
also City of Thornton v.
appropriation upon which such water fight is to be based"); see
Bijou Irrigation Co., 926 P.2d 1, 31 (Colo. 1996); City of Thornton v. Fort Collins, 830
P.2d 915, 924-25 (Colo. 1992). The right is perfected, or becomes absolute, by the
placing of water to beneficial use. Mun. Subdist. N. Colo. Water Conservancy Dist. v.
Rifle Ski Corp., 726 P.2d 635, 636 (Colo. 1986).
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D. DETERMINATION OF THE HISTORIC USE OF THE WATER RIGHT AND
POSSIBLE RESTRAINTS ON CHANGE

Estimating the historic consumptive use may be important, or
critical, depending upon the water right and the buyer's need. If the
buyer intends to change the type of use, place of use, or time of use of
the water right, the process is critical. A historic consumptive use
analysis can be extremely technical in nature, and therefore should
involve a water engineer s contribution. The water engineer should
review of all diversion records, local call records, " local administration
records, historic diversions, aerial photographs of the site of water use,
and any other documents or information relevant to defining the
extent and location of use of the water right, and its administration visA-vis other water rights. Using this information, the water engineer
can calculate the historic consumptive use and the historic return
flows. Lastly, the engineer should determine the physical supply
reliability. 34 This information will be extremely helpful in the event a
change is contemplated.3'
A historic use analysis is a necessary component of determining the
extent and validity of a water right. It is a result of the "no-injury"
provision in Colorado water law, which prevents certain practices like
changing water rights from injuring other water rights, eitherjunior or
senior.
Take, for example, the 6.67 c.f.s. that your client may be
interested in purchasing (as originally described in the hypothetical in
Part II.A.). If your client intends to change the place of diversion and
the place of use, the other holders of interests in the ditch could assert
injury to their water rights unless you propose terms and conditions to
32. See generallyYoung & Helton, supra note 30 (providing an analysis of the role of
a Colorado water engineer).
33. "A call is placed on a river when a senior appropriator forces upstream juniors
to let sufficient water flow to meet the requirements of the senior priority." USI Props.
E., Inc. v. Simpson, 938 P.2d 168, 171 n.2 (Colo. 1997). Local call records show when
a senior water user whose water right is not being satisfied "calls" the river to provide
water to satisfy his right. CORBRIDGE & RICE, supra note 6, at 27-28.
34. For example, the engineer should determine the amount of water available in
the system at times when the subject water right is called by downstream senior water
rights. If the exercise of downstream calls, the water right may not be reliable enough
for your client's purposes. See, e.g., Young & Helton, supra note 30, at 382-87.
35. If the attorney foresees a change as part of the transaction-something that
should be clear from the first communications with the client regarding the purpose
for the acquisition-he or she must determine the potential restraints. This process
may also involve the use of an engineer, especially to help develop terms and
conditions a change application may necessitate, for example, whether the change
may require a dry-up covenant or a relinquishment of some of the right to the ditch or
stream. Id. at 387. The existence of Colorado Water Conservation Board instream
flows should also be determined, along with the presence of any federal reserved
rights. If a ditch company is involved, the ditch company bylaws must be reviewed for
change restrictions.
36. See Empire Lodge Homeowners' Ass'n v. Moyer, 39 P.3d 1139, 1147 (Colo.
2002) ("Flexibility emanates from the fact that the right of water use can be changed,
subject to quantification of the appropriation's historic beneficial consumptive use
and prevention of injury to other water rights.").
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prevent such injury. For example, dedicating some of the right to
remain in the ditch after changing the place of use and point of
diversion may be necessary to avoid injury. Determining the historic
consumptive use will help you determine how much of the water right
you will actually be able to change without injuring other water rights
in the ditch.
E. CONSIDERATIONS IF SOME OF THE RIGHT IS RESERVED OR CONVEYED
TO OTHERS

An additional layer of complexity will be added to the transaction
and the due diligence analysis if the seller or grantor intends to reserve
some of the right, or to convey the right in parts to different owners.
The first step will require the clear identification of the rights to be
reserved and the rights to be conveyed, or in the case of conveyances
in part, how much of the right will be conveyed to which purchaser. In
addition, care must be taken to set out the exact mechanism for
An agreement should be drafted
allocation in times of shortage.
establishing the responsibilities for joint use and maintenance of any
shared facilities and, if the shared facilities involve a ditch, the parties
In
should consider the creation of a mutual ditch company.
preparation for the drafting of any agreements, an attorney should
determine if rights-of-way for ditches or other off-site facilities are
necessary.
F. THE AYORNEY'S POST-DUE DILIGENCE WRITTEN ANALYSIS

After collecting evidence related to the water right's identity, title,
current validity, historic use, and restraints on change in the event a
change is contemplated, the water attorney will issue a water rights due
diligence analysis. This analysis, typically in the form of a letter, will
invariably be prefaced by a disclaimer stating that the analysis is not a
title opinion and should not be construed as such. The disclaimer is
evidence of the discomfort with which water attorneys proffer analyses
regarding the ownership, extent, and validity of a water right." The
use of the attorney's written analysis, which is the current trend, rather
than the use of a title opinion, is also a clear sign of that discomfort.
Whether title insurance will be able to play a role in the due diligence
process will depend on a number of details related to how the tide
insurance industry intends to compensate for the unique nature of
37. In times of shortage, some of the mechanisms to use in the event of partition
are (1) requiring a pro rata reduction based on each owner's share of the original
total amount of the right, (2) establishing a rotation system whereby the parties
alternate who may take and for how long each rotation will last, or (3) establishing a
private priority among the users. Typically, formal or informal agreements establish
these mechanisms.
38. Attorneys offering opinions related to title are liable for defects in their work
product; however, they may provide these disclaimers to limit their liability. See
Charles B. Sheppard, Assurances of Titles to Real PropertyAvailable in the United States: Is a
Person Who Assures a Quality of Title to Real Property Liable for a Defect in the Title Caused by
Conduct of the Assured?, 79 N.D. L. REv. 311, 339 (2003).
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water rights.39
III. A TITLE INSURANCE OVERVIEW
Title insurance is America's contribution to the insurance41
industry.40 It developed in the second half of the nineteenth century
as a response to the unique nature of real estate transactions and the
inadequate protection afforded by the prior title assurance methods of
abstractor- and attorney-opinions. In contrast to casualty and hazard
insurance, which generally protects against injury or loss caused by
future events, 43 title insurance protects against existing, but unknown,
problems that may cause defects or failures of title." Such hidden risks
include outstanding rights or interests in the property (an inchoate
lien or survey error, for example) and conveyancing defects (perhaps
due to fraud, forgery, incompetence and the like) that cannot be
ascertained from a title search or inspection of the property. 45 In the
event such a defect causes an insured to suffer
loss or damage, tide
right of indemnification.46insurance provides a relatively secure
A.

BRIEF HISTORY

Prior to the development of title insurance, real estate title was
assured similar to the way water right titles are sometimes assured7
today: through written opinions of title based upon title searches.1
After reviewing the chain of tide, an attorney or lay conveyancer would
provide an opinion in a signed title abstract. 48 The opinion would

39. One commentator ascribes the preference for water attorneys to draft due
diligence written analyses (rather than providing a title opinion) to the inadequacies
of public records rather than to the uniqueness of water rights as real property
interests. See WILLIS V. CARPENTER, COLORADO TITLE INSURANCE PRACTICE § 2.08, at 2-10
(3d ed. 2000). These considerations, he opines, are the same for title insurance
companies. Id. According to Mr. Carpenter, because water rights are often included
in a deed as an afterthought or are included in an appurtenance clause, title insurance
companies did not feel as though they could produce an accurate chain of title for
water rights. Id. at § 2.08, at 2-9. Commentators in the water rights field do not
unanimously share this view.
CORBRIDGE & RICE, supra note 6, at 232 (stating
"[b]ecause of the nature of water rights, title insurance companies will generally not
insure their title."). As explained in this article, both factors have clearly played a role
in preventing the development of title insurance for water rights.
40. BARLOw BURKE, LAwOF TITLE INSURANCE § 1.01, at 1-3 (3d ed. Supp. 2003).
41. Quintin Johnstone, Title Insurance,66 YALE LJ. 492, 492 (1957).
42. 3 BAXTER DUNAWAY, THE LAW OF DISTRESSED REAL ESTATE § 42:2 (2003).
43. Charles B. DeWitt, III, Title Insurance: A Primer,3 TENN.J. PRAC. & PROC. 15, 17
(2000).
44. 1 JOYCE PALOMAR, PATRON AND PALOMAR ON LAND TITLES § 41, at 126-27 (3d ed.
2003); see also Johnstone, supra note 41, at 492 ("Tide insurance is a means of
protecting against the risks inherent in the uncertainty of land titles by delineating
some defects of title and by insuring against potential losses from others.").
45. 1 PALOMAR, supra note 44, § 41, at 126-27;Johnstone, supra note 41, at 495-96.
46. See l PALOMAR, supranote 44, § 41, at 127.
47. DeWitt, supra note 43, at 16-17.
48. Id.
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describe all rights, liens or ownership interests in the property.Y This
system, like the bulk of American property law, was imported from
England during the Colonial Era. 5° It provided the chief means of
securing land title throughout the United States' early years and into
Under this system, however, real estate
the twentieth century."
purchasers suffering loss occasioned from tide defects not reasonably
discoverable from a property inspection or public record search, or
resulting from discovered facts that were improperly, but nonetheless
reasonabl y, evaluated, had no recourse against a conveyancer or
attorney.- Title insurance evolved as a means of remedying this3state
of affairs by offering protection against such undiscoverable risks."
The modern title insurance industry traces its origins to the 1868
54
Watson v.
Pennsylvania Supreme Court opinion Watson v. Muirhead.
Muirhead addressed the extent of a lay conveyancer's liability over an
allegedly inadequate title search undertaken in connection with the
sale of a ground-rent apartment in Philadelphia.55 The purchaser
employed a lay conveyancer to handle the sale and to "ascertain the
title of the vendor and whether it was free from encumbrances."' 6 The
conveyancer, Charles H. Muirhead, indeed discovered a lien against
the apartment that had not yet been executedY. After consulting an
attorney, Muirhead represented that the lien did not constitute an
encumbrance.58 The apartment was later subjected to a sheriffs sale in
order to satisfy the judgment, and the purchaser brought a negligence
suit against Muirhead.
The trial court examined Muirhead's conduct and found him not
liable for negligence." The Pennsylvania Supreme Court affirmed. 6"
In doing so, the court established that questions of a lay conveyancer's
liability would henceforth be governed by negligence principles-the
652
same standard that applies to attorneys. As a result, a negligence suit
became a purchaser's only recourse for recovering losses attributable
to a conveyancer's mistake in professional judgment. 63 Under this
49. Id.
50. Id. at 15-16.
51. 1 PALOMAR, supranote 44, § 41, at 124.
52. Comment, Title Insurance: TheDuty to Search, 71 YALE L.J. 1161, 1163-64 (1962).
53. Id. at 1164.
54. Watson v. Muirhead, 57 Pa. 161 (1868); BURKE, supra note 40, § 1.01[A], at 1-5.
Although a Pennsylvania entity known as the "Law and Property Assurance and Trust
Society" began selling a form of title insurance in 1853, most commentators credit
Watson v. Muirhead with spurring the industry's growth. BURKE, supra note 40,
§ 1.01 [A], at 1-4.
55. Watson, 57 Pa. 161.
56. Id. at 161.
57. ld. at 161-62.
58. Id. at 162, 168.
59. Id. at 161.
60. Id. at 167.
61. Id. at 168.
62. Id. at 167-68; BURKE, supra note 40, § 1.01[A], at 1-5.
63. BURKE, supranote 40, § 1.01 [A], at 1-6.
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fault-based standard, real estate purchasers could not recover against a
conveyancer for losses caused by title defects not reasonably
discoverable, or, similar to the situation in Watson v. Muirhead,
resulting from discovered facts that were improperly, yet nevertheless
reasonably, evaluated. 64 Moreover, even in cases where a purchaser
could possibly establish negligence, the cost and uncertainty of
bringing such a suit would prohibit full recovery. 5 By providing a
contractual right of recovery for title defects regardless of fault (so
long as it is covered by the policy), title insurance helped resolve this
situation.6
In 1876, the nation's first title insurance company, the Real Estate
Title Insurance Company, was incorporated in Philadelphia-not
surprisingly, given the locus of Watson v. Muirhead.67 By the 1880s, title
insurance companies spread to other metropolitan areas such as New
York, Washington D.C., Chicago, Minneapolis, San Francisco, and Los
Angeles.8 In the early twentieth century, the use of title insurance
expanded corresponding with the increased use of mortgages and
It became
deed of trust loans to finance real estate transactions.
popular with high-volume, third-party lenders as an auxiliary service
and as a means to standardize their mortgage product. ° With the
federal government's entrance into the housing and lending markets
in the 1930s, the real estate finance industry became increasingly
standardized and the use of title insurance further expanded, as more
and more lenders required it as a prerequisite to obtaining a
mortgage." By 1950, title insurance was the primary title assurance
method in the country. 2 Title insurance's popularity surged further
with the rise of the secondary mortgage market in the 1970s, because
its standardized coverage offered lenders and investors a more
reliable, simplified means of assuring title than the attorney opinion
method.3
Today, title insurance remains the predominant means of assuring
title to land in most regions of the United States." In Colorado,

64. Comment, supra note 52, at 1164.
65. BURKF, supra note 40, § 1.01 [A], at 1-6.
66. See Robin Paul Malloy & Mark Kiapow, Attorney Malpracticefor Failureto Require
Fee Owner's Title Insurance in a Residential Real Estate Transaction, 74 ST. JOHN'S L. REv.
407, 440 (2000); Comment, supra note 52, at 1164.
67. DeWitt, supra note 43, at 17. The company's enabling legislation passed in
1874. BuRKu, supranote 40, § 1.01 [A], at 1-4 to 1-5.
68. BURIK, supra note 40, § 1.01 IB, at 1-7; DeWitt, supra note 43, at 17.
69. BURKE, supra note 40, § 1.01 [B], at 1-8.
70. Id.
71. Id.; DeWitt, supra note 43, at 17.
72. BuRKE, supra note 40, § 1.01 [B], at 1-9.
73. 1 MARIE L. FRANco & WARD P. GRAHAM, MASSACHUSETTS CONTINUING LEGAL
EDUCATION, INC., REAL ESTATE TiTLE PRACTICE IN MASSACHUSETTS § 4.1.1 (2003).
74. BURKE, supra note 40, § 1.01[B], at 1-9 to 1-11. Although the predominant
method of title assurance nationwide, title insurance is not routinely used in New
England and portions of the Southeast and Southwest. Id. at 1-11; 1 PALOMAR, supra
note 44, § 41, at 123. Also, the State of Iowa has prohibited the sale of title insurance
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attorney title opinions are still occasionally sought in rural areas for
transactions involving farms and ranches (and sometimes for their
associated water rights),75 but title insurance is used for nearly all land
transactions.76
B. How TITLE INSURANCE OPERATES

for a
In short, title
insurance is an indemnity agreement purchased
71
•
77
It does,
Title insurance does not guarantee ttle.
one-time fee.
however, protect against discoverable and undiscoverable defects,
liens, encumbrances, adverse claims and other risks to title, other than
those expressly excluded or excepted from coverage, that can result in
loss or damages to the insured, and that exist as of the date the policy
is written. 9 Risks commonly covered include title examination errors
(both negligent and non-negligent) by the title company or its agent;80
some disclosed, minor defects such as covenants, easements, or
encroachments that the title company deems negligible or
unenforceable; defects not revealed because the title company
intentionally restricted the scope of the title search; and defects that
would not be revealed by a reasonable public records search. 81 This
last category includes title defects resulting from conveyances affected
and has adopted its own unique tide assurance system, the Iowa Title Guaranty
Program. Iowa Code § 515.48(10) (2003); Shannon S. Strickler, Note, Iowa's Title
Guaranty System: Is it Superior to Other States' Commercial Title Insurance?,51 DRAKE L. REV.
385 (2003).
The Title Guaranty Program functions essentially the same as tide
insurance, but at a lower cost. Id. at 388-89. Those desiring greater assurance of title
than that afforded by an attorney abstract opinion can purchase a Title Guaranty
Certificate from the state's Finance Authority. Id. at 389. These certificates offer the
same protection as American Land Title Association policies. Id. at 390.
75. CARPENTER, supra note 39, § 1.01.
76. See, e.g., Mark E. Welch, Covering the Gap and OtherArcane Title Insurance Tips, 12
COLO. LAw. 1785 (1983).
77. BURKE, supra note 40, § 2.01, at 2-3. The premium, the so-called "national
rate," is usually based upon the amount of the mortgage, approximately one-half to
one percent of the loan. Id. § 1.01[C], at 1-12; Strickler, supra note 74, at 387.
Generally, the national rate charged by title insurance companies is $2.50 per
$1,000.00 of coverage to mortgage lenders, and $3.50 per $1,000.00 of coverage to,,
purchasers or owners or real estate. BURKE, supra note 40, § 1.01[C], at 1-12. The
term "national rate" appears to be something of a misnomer, as premium rates vary
regionally. Id.
78. See 1 F ANco & GRAHAM, supra note 73, § 4.1.2.
79. 1 PALOMAR, supra note 44, § 41, at 125-26; Charles Szypszak, Public Registries and
Private Solutions: An Evolving American Real Estate Conveyance Regime, 24 WHrTIER L. REv.
663, 685-86 (2003).
80. Although the role of a "title insurance company" differs from that of a "title
insurance agent," for purposes of this article they will be treated the same. Title
E.g.,
insurance companies insure real property titles and underwrite policies.
Cameron County Savings Ass'n v. Stewart Title Guar. Co., 819 S.W.2d 600, 602 (Tex.
App. 1991) ("[The titie insurance] agent is usually a title and abstract company which
provides assorted services to its clients, such as selling tide insurance, researching the
title for that insurance, surveying the realty, and 'closing' through escrow agents.).
Title insurance agents are generally limited to selling insurance, collecting premiums,
and countersigning binders and policies. See, e.g., id.; see also COL. REv. STAT. § 10-11102(9)-(10) (2003) (defining title insurance agents and companies).
81. Johnstone, supra note 41, at 495.
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by fraud, forgery, duress, or incompetence; or by undisclosed
marriages, divorces, wills or83 heirs. 82 Also, title insurance commonly
insures marketability of title.
As one might glean from the preceding list, title insurance is
primarily intended as a method of protecting against undiscoverable,
rather than discoverable, risks to title.8 4 Insurers will generally not
cover defects revealed by a title examination or by a physical
inspection or survey of the property. 85 However, most title insurance
policies also expressly exclude some undetectable (through a public
record search) title risks from coverage. 816 Such excepted matters
typically include adverse possession claims; unrecorded leases, liens or
easements; governmental laws, ordinances, land use restrictions and
rights of eminent domain; claims arising under bankruptcy or creditor
laws; and problems discoverable only by survey.87 Further, standard
title insurance policies also do not insure against defects assumed by or
known to the insured prior to the issuance of the policy or against any
defect created after the policy date.88
The numerous standard exclusions aside, title insurance provides
the insured party with two forms of protection."8
First, the title
insurance company has a duty to defend any claim disputing the
insured's title to ownership of property. 0 As long as a claim arguably
falls within the insuring provisions of the policy, the title insurer must
provide (i.e. pay for) a legal defense. 9' Given the substantial costs
associated with defending, even successfully, an adverse claim, some
observers view the title company's duty to defend as the principal
benefit to the insured.2 Second, the insured party also has a
contractual right to indemnification." Provided the policy covers the
matter causing loss or damages, the insured, unlike Mr. Watson, need
not initiate a lawsuit to show the insurer was at fault in order to
recover.9 If a claim is ultimately determined to be valid, the title
insurer must reimburse the insured for actual losses, subject to the
limits of the policy.5
As expected, given its primary role of protecting against

82. Id., 1 PALOMAR, supra note 44, § 41, at 125-26.
83. Johnstone, supra note 41, at 496.
84. Szypszak, supra note 79, at 686.
85. Id.;Johnstone, supra note 41, at 496.
86. Szypszak, supra note 79, at 686.
87. Id.
88. Id.;Johnstone, supra note 41, at 496.
89. 1 FRANCO & GRAH-lAM, supra note 73, § 4.1.
90. Id.§4.1.1
91. Id.
92. Id. ("The added significance to this benefit.., is that the attorney fees and
expenses are in addition to the face amount of the insurance provided by the policy.");
BuRKE,supra note 40, § 6.01, at 6-3.
93. 1 FRANCO&GRAHAM, supra note 73, § 4.1.1.
94. Id.; Malloy & Klapow, supra note 66, at 440.
95. 1 FRANCO & GRAHAM, supra note 73, § 4..1.
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undisclosed risks, the title insurance process begins with a title
search."' The title search and examination serves an informational
function that protects both the insurer and the prospective insured. 9
Rather than rely on public records, many title companies invest in
"title plants," which are databases containing comprehensive title
information." Because title plants generally contain more complete
and more efficiently organized information than public records, they
help limit title companies' potential liability by reducing the chance
that title defects will go undiscovered. "9 Should a search reveal an
existing defect in a title, a title company can either refuse to insure
title or can tailor its coverage by requiring removal of the defect,
insuring it with adequate bonding or indemnity, or issuing the policy
with an appropriate exception. " The title search benefits the
prospective insured by revealing valuable information concerning the
Armed with information of identified
real estate in question.1
defects, the prospective buyer may choose not to R urchase a property
or can attempt to renegotiate the terms of its sale.'
C. THE TITLE INSURANCE COMMITMENT AND POLICY

Before underwriting a policy, the title insurance company issues a
preliminary "binder" or "commitment" which reports the status of title
and sets forth the terms of the prospective policy.'0 9 Essentially, a
commitment constitutes an offer by the insurer to issue a title
insurance policy subject to the matters discovered in the title search. 0
The commitment usually "expires ninety days after its effective date, or
when the title insurance policy is issued, whichever occurs first ....10,
In most states, Colorado included, title insurers use standard
commitment forms promulgated by the American Land Title

96. BURKE, supra note 40, § 12.01, at 12-3. In Colorado, title insurance companies
must conduct a title examination before issuing a policy. COL. REV. STAT. § 10-11106(1) (2003).
97. See Malloy & Klapow, supra note 66, at 439. In fact, some states require by
statute that title insurance companies maintain in-house title plants. 1 PALOMAR, supra
note 44, § 41, at 127-28.
98. BURKE,supra note 40, § 12.01, at 12-12 to 12-19.
99. See id.
100. DeWitt, supra note 43, at 18.

101.

Malloy & Kiapow, supra note 66, at 439.

102. Szypszak, supra note 79, at 687. Of course, this statement presupposes that the
tide insurer will inform the prospective purchaser of the defects revealed in the title
search. The extent of a title insurer's duty to search for and disclose defects varies by
jurisdiction. 1 JOYCE PALOMAR, TITLE INSURANCE LAw § 12:3 (rev. ed. 2002). Colorado

is among the jurisdictions holding that title insurers owe no duty to disclose every
matter revealed in a title search. Id,at n.6; see also COL. REV. STAT. § 10-11-106(2)
(2003) (listing certain recorded documents that tide insurance companies are not
obligated to disclose).
103. BURKE, supra note 40, § 12.02, at 12-19 to 12-20.
104. Id.
105. Frank Oliver, Garrett and McDaniel:DTPA Liabilityfor Issuance of a Title Insurance
Commitment, 26 TEX. TECH L. REV. 857, 859 (1995).
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These forms contain an initial offer of
Association ("ALTA")."'
insurance; 117 conditions and stipulations of the commitment, the most
notable of which limits the title company's liability to the 0proposed
insured for good faith reliance upon the commitment;' a more
detailed statement of the proposed policy in Schedule A;' 9 and a series
of standard and specific exceptions from coverage listed on Schedule
B."0 While ALTA commitment forms do not provide a strict list of
standard exceptions, in Colorado these exceptions typically include
rights of parties in possession, easements, surveys, mechanic's liens,
subsequently attaching defects, and frequently, water rights claims."'
The specific exceptions will include impairments revealed in the title
search." 2 When a commitment identifies specific exceptions to
coverage, a title insurance company will not insure them unless a
subsequent endorsement specifically refers to the exception and 3states
the company's intent to protect against the item's enforcement.1
Once presented with a commitment, the purchaser or lender may
then negotiate with the seller or borrower to remove listed defects,
bargain to pay a lower amount to take subject to those risks, or
terminate the deal."' Prior to closing, the binder or commitment is
often revised as the parties negotiate the terms of sale or complete a
survey of the property."5 Before issuing a policy, insurance regulations
in Colorado require title insurance companies to update the
disclose all recorded impairments to the prospective
commitment and
6
policyholder."
Most title insurers use standard ALTA policy forms."7 Although
ALTA offers several varieties of title insurance policies, including
owner's, lender's, and leasehold policies, these forms all consist of the
Similar to the format of ATLA title
same basic components."'
commitment forms, they generally begin with a short introductory
statement of coverage; followed by a list of exclusions from coverage;

106.

CARPENTER, supra note

107.
108.
109.
110.
111.

Id.
Id. § 2.07.
Id.§ 2.08.
Id. §§ 2.10, 2.16.
Id.

112.

See id. § 2.10.

39, § 2.05.

113. Id.
114. See Szypszak, supranote 79, at 687.
115. Oliver, supra note 105, at 859.
116. CARPENTER, supra note 39, § 2.10; see also id. app. III at 11. In Colorado, a title
commitment for a residential property must also include information disclosing that
the property may be located in a special taxing district, a certification of taxes due
listing taxing jurisdictions shall be obtained, and that information regarding the
location and boundaries of other special service districts is available. COL. REV. STAT.
§ 10-11-122 (2003). Title commitments for owner's policies must notify prospective
insureds of the existence of a severed mineral estate. COL. REV. STAT. § 10-11-123(2)

(2003).
117. BURKE, supra note 40, § 3.01, at 3-3;
118. DeWitt, supra note 43, at 18.

CARPENTER,

supranote 39, § 4.01.
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next, a series of conditions and stipulations; then a more detailed
statement of coverage in Schedule A; and last, Schedule B, a detailed
list of exceptions from coverage.119
ALTA policy forms first set forth the offer of insurance. 12 0 Rather
than provide a detailed statement of coverage, this initial declaration
simply references the information contained in Schedule A, which in
turn identifies the proposed insured, the policy amount, the effective
12
date of the policy, and the legal description of the subject property. '
Although the precise coverage varies depending upon the particular
policy form, the initial statement of coverage generally provides that
the company agrees to insure against loss or damage sustained due to
defects, liens or encumbrances, unmarketability of title, and lack of
right of access to and from the land. 122 Also, this statement provides
that the company agrees to pay costs, attorney fees and
expenses
1 3
incurred in defense of title matters covered by the policy.
Next, 124
ALTA policy forms list a number of standard exclusions from
coverage.
These exclusions are not customized to an individual
transaction; they apply to every policy issued on that particular form.2
These standard provisions exclude coverage against governmental
laws, ordinances, regulations, rights of eminent domain, and other
police powers; rights under bankruptcy and creditor's laws; and defects
known 2 to the insured or attaching subsequent to the date of the
policy.

126

The "conditions and stipulations" portion of an ALTA policy form
contains the bulk of the policy's terms.

12

7

This "boilerplate" section

defines the policy's terms, prescribes conditions under which the
coverage will or will not continue, sets forth claim notification and
processing procedures, establishes the insured's duty to cooperate with
the insurer as well as the insurer's duty to defend title and right to
cure defects, describes the method of determining amounts payable
under a claim and provides for arbitration of disputes between the
insurer and insured.
Finally, Schedule B of the policy identifies matters expressly

BURKE, supra note 40, § 3.01, at 3-3.
120. Id.
121. Id.
122. DeWitt, supra note 43, at 18; see ALTA Loan Policy, Form No. 1056.92, Form 1
(October 17, 1992); ALTA Owner's Policy, Form No. 1402.92 (October 17, 1992);
ALTA Plain Language Policy, Form No. 1341.87 Uune 1987).
123. DeWitt, supra note 43, at 18; see ALTA Loan Policy (1992); ALTA Owner's
Policy (1992); ALTA Plain Language Policy (1987).
124. BURKE, supra note 40, § 3.01, at 3-3.
125. ALTA Loan Policy (1992); ALTA Owner's Policy (1992); ALTA Plain Language
Policy (1987).
126. BURKE, supra note 40, § 3.01, at 3-3 to 3-4.
127. Id.; see ALTA Loan Policy (1992); ALTA Owner's Policy (1992); ALTA Plain
Language Policy (1987).
128. BURKE, supra note 40, § 3.01, at 3-3; see ALTA Loan Policy (1992); ALTA
Owner's Policy (1992); ALTA Plain Language Policy (1987).
119.
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excepted from coverage.' 29 In addition to certain standard exclusions
from coverage, such as losses caused by easements, covenants,
servitudes, encroachments, liens, taxes and other interests or
restrictions that may or may not appear in the public records, 13
Schedule B lists particularized exceptions unique to that individual
property. 3 ' These exceptions include any risk to title revealed in the
title search and examination. 131 In the event the insured desires
coverage of a specific exception, for an additional premium the
policyholder may be able to obtain a special endorsement to the policy
insuring the matter. 3 '
D. SOME PROS AND CONS OF TITLE INSURANCE

Compared with other methods of tide assurance, tide insurance
offers several distinct advantages to the insured. Most important, title
insurance remedies the limitations of the attorney opinion and title
abstract methods.14 As discussed previously, a search of the public
records or physical inspection of the property may not reveal some
matters affecting title.
Thus, even if acting with the utmost
competence, an attorney or title abstractor cannot guarantee for
certain that no clouds on title exist. "5 A purchaser of mortgage relying
on an attorney opinion or abstract cannot recover for a loss unless the
lawyer or abstractor makes an unreasonablemistake in the title search or
evaluation-a rare event. 6 Tide insurance fills this gap by providing a
relatively easy to obtain, non-fault37 based remedy for loss or damage
caused by undetectable title risks.
Title insurance is also generally more efficient and accurate, and
less expensive, than an attorney abstract opinion.' 38 While attorney
abstract opinions may take a significant amount of time and money to
produce, title insurance can usually be obtained very quickly and
inexpensively.3 9 This speed is due in part to the fact that, unlike
attorneys or title abstractors, title insurance companies often do not
investigate every possible contingency affecting title-they can simply
insure over possible defects.'9 Further, the greater accuracy and cost
effectiveness of title insurance can be attributed to the use of company
maintained title plants.' 4 '
Because many tide plants are more
129. BURKE, supranote 40, § 3.01, at 3-3 to 3-4.
130. See ALTA Loan Policy (1992); ALTA Owner's Policy (1992); ALTA Plain
Language Policy (1987).
131. BURKE, supranote 40, § 3.01, at 3-3 to 3-4.
132. Id. at 3-4.
133. Id.
134. Strickler, supra note 74, at 392.
135. Id.; Malloy & Klapow, supra note 66, at 440.
136. 1 PALOMAR, supra note 44, § 41, at 125; DeWitt, supra note 43, at 21.
137. 1 PALOMAR, supra note 44, § 41, at 125; Malloy & Klapow, supra note 66, at 440.
138. See Strickler, supra note 74, at 392-93.
139. Id. at 393.
140. See id.
141. Szypszak, supra note 79, at 690.
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effectively organized than pubic records, and may also contain more
complete title information, they provide a more efficient means of
1
evaluating title than does a search through public records.
Ironically, the industry practices that produce title insurance's
greater efficiency also give rise to one of its great criticisms-that it4
1
decreases the quality of titles and the reliability of public records.
"Instead of taking the time to do a chain-of-title search and prepare a
tide opinion, title insurance companies will, in most instances, assume
the title is clear and insure it."'" Also, because they rely on the
preprinted exclusions of standard policy forms, title insurers may not
fully search for the types of defects ordinarily excepted. 45 If a title is
indeed defective, the decision to insure over the impairment risks the
chance it will be transferred again. 146 As title insurance companies
continue to insure, rather than document and cure clouded titles,
impairments stay off the public records, thereby decreasing their
quality.' 47 In turn, the reduced quality of
48 public records may foster an
increased reliance upon title insurance.1
Many critics of title insurance also note that homeowners often do
not recognize the importance of excepted title defects 49 or that under
certain policies, they are not the beneficiaries of the insurance, even
though they have paid for it."" Generally, title insurance companies
issue a lender's, rather than an owner's policy.' As the name implies,
a lender's policy protects against title defects of interest to the
lender."12 To the extent the interests of the owner and lender overlap,
However, under a lender's policy,
the owner is protected.'"
mortgagees can only assert claims for title matters that affect their
ability to recover the full amount of the loan. '54 But some title matters,
although causing loss or damage to the owner, will not affect the
For example, a minor boundary line dispute might not
lender.
affect the mortgagee, but could affect the owner's use of the property
or decrease its market value.' 6 Moreover, in many instances title
companies issue lender's policies that protect against encroachments

142. Id.; BURKE, supra note 40, § 12.01, at 12-17.
143. Strickler, supra note 74, at 393.
144. Id.
145. 1 PALOMAR, supra note 44, § 41, at 131.
146. Strickler, supra note 74, at 393.
147. Id.
148, See id.
149. 1 PALOMAR, supra note 102, § 13:17.
150. Strickler, supra note 74, at 395.
151. See DeWitt, supra note 43, at 22.
152. Id.
153. See id.
154. See Joyce Palomar, The War Between Attorneys and Lay Conveyancers-Empirical
Evidence Says "Cease Fire!", 31 CONN. L. REV. 423, 445 n.89 (1999). Title insurance
companies generally have no duty to explain that a lender's policy does not fully
protect the owner. Id. at 445.
155. DeWitt, supra note 43, at 22.
156. Id.
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or easements, but will except the very same encroachments from the
owner's policy. 1 7 Also, if relying solely upon a lender's policy, in the
case of a total title loss the owner would not recover the equity in the
property. ' Further, without an owner's policy, the owner will be
saddled with litigation expenses over claims affecting only the owner's,
Owners are often unaware that the
but not the lender's, interest.
standard lender's policy provides them no coverage in these
circumstances.160
IV. TITLE INSURANCE AND WATER RIGHTS
In Colorado and other western states, water rights may be
conveyed and encumbered like real property."' However, as one
commentator has noted, historically title insurance companies have
refused to insure them. 62
As explained above, the previous
unavailability of tide insurance for water rights may be changing.
However, whether a market exists for water rights title insurance will
depend upon title insurance aiding in the process of establishing a
water right's ownership, extent, and validity.
At the present time, many title companies add a specific exclusion
or exception for water rights to land title insurance, which excludes
water rights from title insurance coverage, even if a description of the
water rights is carried over to Schedule A of the policy with the legal
description of the lands."" For a real estate purchase that depends on
a reliable source of water, a separate review of the water rights-the
due diligence analysis-must be conducted, as previously described
above. What role water rights title insurance might play in the due
diligence analysis process will depend upon the title insurance
industry's ability to resolve issues related to the unique nature of water
rights. That will necessarily involve applying attention to detail and a
knowledge of arcane legal issues related to water that current tide
insurance practice has yet to build into their processes.
The issues the industry will have to confront are many. They will
include, at a minimum (1) providing value in the insurance of "naked
legal title" where "naked legal tide" is only one aspect of conveyancing

157. Palomar, supra note 154, at 445.
158. DeWitt, supra note 43, at 22.
159. Id.
160. Id. at 21-22.
161. See supra text accompanying note 21.
162. CARPENTER & RCE, supra note 39, § 2.08(i). Title companies often refuse to
insure mineral rights as well. Id. § 2.08(j) ("When the mineral estate has not been
severed from the surface, an owner's title insurance policy containing no specific
exceptions will insure title to both the minerals and the surface"). Yet some title
insurance companies refuse to offer any coverage for mineral interests whether
severed or not. Id. Title companies are generally reluctant to insure a severed mineral
interest, and very few will insure oil and gas or mineral leaseholds. Id.("Title insurers
consider a developed or to-be-developed leasehold mineral estate too great a risk for
the premium that could be charged.").
163. Id. § 2.08(i).
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a water right; (2) establishing methods to shore-up chains of title
notwithstanding the irregularities associated with water right
conveyances; (3) adjusting to the industry's inability to rely on title
plants for water rights title insurance; (4) addressing under what
circumstances the duty to defend may be invoked; (5) addressing the
industry's tendency to insure over clouds or defects in title, and what
affect that will have on a water right conveyance; and (6) creating a
mechanism to address abandonment and requantification while
protecting the insurer's interest with necessary exceptions to the
policy, but not, in the meantime, rendering the insurance meaningless
by the inclusion of these exceptions.
Presumably, water rights title insurance will address only "naked
legal tile." Using our example from above, tide insurance would
insure tide to the 6.67 c.f.s. Ascertaining naked legal tide, however, is
only one aspect of a wide variety of tasks that must be accomplished to
Naked
assess the viability of a water right for a particular purpose.
legal tide cannot account for considerations like physical supply and
legal supply, issues of undecreed but possible abandonment, and
calculation of historic consumptive use. In other words, naked title
provides little information regarding the extent and validity of the
water right, even if it provides proof of ownership. It may be that the
role for water rights title insurance is only as a part of the due diligence
process, one that would eliminate the need to conduct certain aspects
of the due diligence review, such as the stand-up review of the
grantor/grantee records. 6 This does not make water rights title
insurance anywhere near a panacea to the complicated process
involved in evidencing a water right.
Tide companies are not alone in their hesitance to guarantee
water title. Recently, water attorneys, instead of providing formal title
opinions, have attempted to ascertain whether evidence consistent
with ownership of the right in question exists. This information is
presented as only one aspect of an attorney's66 due diligence written
analysis provided to the prospective purchaser.
Some of the reasons why ascertaining water title differs from land
title are (1) water rights are commonly decreed to ditches and other
water carrying structures, not to owners of land or tracts of land; (2)
water rights may be conveyed separate and apart from land; (3)
abstract of title to a particular piece of land historically served by a
water right might not show a conveyance separate and apart from the
land; (4) the owner of paper title to a water right might not have legal
title to the water right; (5) deeds will often confuse ditches and ditch
rights with water rights; and (6) deeds commonly use appurtenance
clauses to convey water rights. To be sure, title of water rights does not
pass cleanly. In fact, in situations where deeds simply rely on "and all
other appurtenances" language, or even more vague descriptions,
164. See generally supra Part II (reviewing all aspects of water rights due diligence).
165. See supra Part II.B.
166. See supra Part IIF.

WATER LA W RIEW

Volume
7
Vm

Colorado courts must rely on the intent of the parties, especially the
grantor, and surrounding facts and circumstances to determine
whether water rights passed under that language. 67
This ambiguity and uncertainty is not an issue in land conveyances.
As previously discussed, if deeds in the chain of title were silent as to
water rights, to provide a chain of title, one must assume title passed.
However, it is common to have interests claimed in a particular water
right in excess of the original decreed amount, as a result of owners
with unrecorded interests and other problems.' 6
Another problem posed by insuring title to water rights lies in the
title insurance industry's reliance on title plants.
Information
contained in title plants typically falls into two groupings of records:
the property index and the general index. 169 Documents containing
legal descriptions of real property are included in the property
index.10 These documents include deeds, mortgages, deeds of trust,
and rights of first refusal.'
The general index typically includes
documents that affect title to property, but do not provide a legal
description of the property affected by the document, such as
judgment liens or bankruptcy petitions. 72 Given the limited nature of
these two indices, it is doubtful that title plants have a mechanism to
track water conveyances. Therefore, the industry would likely be
forced to examine recorded documents in the same manner as a water
attorney conducting his or her due diligence review: by traveling to the
recording office where the water right is located. If the industry
intends to establish water rights title insurance similar to land title,
changes will be necessary for industry record keeping that would allow
for the same efficiencies title plants provide for land title. Otherwise,
one of the main benefits of title insurance-its efficiency-is lost.
An additional common title insurance practice that may not
translate to the water rights context is the industry's tendency to insure
over clouds on title. Water right adjudications often involve numerous
parties, and accurate quantification is the only means of protecting
their interests. Failure to conduct thorough title research for water
rights may potentially result in water rights decrees based on incorrect
data. Not only are the owner's interests then affected, but also any
other party who participated in an adjudication that resulted in a
decree relying on that faulty information may be affected. The
inaccuracy in title could reopen long-settled adjudications.
It is
important to remember that title insurance provides two types of
protection: the duty to defend and the duty to indemnify. As

167. See supra Part II.B.
168. See, e.g., Stipulation and Declaration of Interest, Town of Breckenridge,
Reception No. 275525 (Apr. 4, 1984) (recorded with Summit County Clerk and
Recorder).

169. Sheppard, supranote 38, at 335.

170. Id.
171. Id.
172. Id.
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discussed, the duty to defend applies to disputes over the insured's
title to the property. As long as the insuring provisions of the policy
arguably cover a claim, the title insurer must mount a legal defense.
In the water rights context, given the uncertainty of legal title, this
duty takes on a significance unlike insurance of title to land. Would
the duty to defend apply under the circumstances explained above?
Furthermore, there are a number of ways a water right, despite
being a legally protected interest, may be lost. A water right may be
lost by prescription, in whole or in part,'7 3 if another party uses and
possesses water diverted under the water right openly, exclusively,
adversely, and without interruption for a period of eighteen years.
Loss by prescription is not unique to water, but there are other ways a
water right can be lost. Consider, for example, abandonment. Quite
different from the land context, a water right may also be lost by
abandonment. 7' Abandonment occurs where there is a period of
nonuse for an "unreasonable" period of time, coupled with the intent
to abandon the water right."76
Consider also change proceedings, wherein water rights owners
seek changes as to type of use, point of diversion, place of use, or time
of use. These proceedings typically result in conditions placed upon
future exercise to prevent injury to other water users.
These
conditions may limit the extent to which the water right may be
exercised temporally 77 and physically, and may often result in
requantification. To that end, one of the most important issues a
potential water buyer should consider is the scope of the title
insurance policy. For example, if title insurance addresses only the
legal title without insuring the physical supply, the legal supply,
relative priority, prescription or abandonment issues, and the actual
amount of water that may be transferred to a different use, the
insurance may be subject to so many exceptions they will potentially
swallow any protections the insurance is intended to afford to the
purchaser.

173. See, e.g., Kountz v. Olson, 29 P.2d 627 (Coto. 1934).
174. COLO. REv. STAT. § 38-41-101 (2003).
175. See, e.g., Green v. Chaffee Ditch Co., 371 P.2d 775 (Colo. 1962).
176. COLO. REv.STAr. § 37-92-402(11) (2003).
177. For example, if a water right is decreed and used for irrigation, its historic use
will have been limited to the irrigation season. If the water right is changed to
municipal use, a year round use, certain limitations may be necessary to prevent injury
to other water users.
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V. CONCLUSION
Providing value in naked legal tide, shoring up chains of tide,
adjusting tide plants, defining triggers for the duty to defend, clearing
clouds or defects on tide, and supplying a product whose exceptions
will not swallow its benefits are only some of the issues with which the
title insurance industry will have to grapple in order to present a
product with a viable consumer base. But, the interest in the product
exists.
Notwithstanding the issues the industry will have to confront in
order to establish a market for water rights tide insurance, recent
trends and occurrences have created an atmosphere more conducive
First, more sophisticated and
to water rights title insurance.
comprehensive records are being kept because of the issues created by
the ambiguities from early conveyances. 78 Second, the passage of
Senate Bill 03-278, 1 9 requiring owners of absolute water rights of a
certain size to pay the State Engineer an annual "water administration
fee," provides a clear impetus for establishing a mechanism to
As the state engineer's office attempts
ascertain ownership interests.
to establish a system to determine the ownership of the water rights for
the purpose of billing water rights holders, tide insurance may be able
to help. However, whether water rights title insurance can eliminate
the inherent uncertainties in conveying water rights will be revealed as
more people are willing to pay title insurers to develop the capability
to accommodate the unique nature of water rights. During the
development process, the devil will certainly be in the details.

178. While better records and deed descriptions cannot correct the problems
associated with the ambiguities of conveyances by appurtenance clauses, for more
recently developed rights, chain of title may likely be much easier to establish.
179. S. 03-278, 64th Gen. Assem., 1st Reg. Sess. (Colo. 2003) (codified at COLO. REV.
STAT. §§ 37-80-121, 37-92-502, and 37-92-503 (2003)).
180. See COLO. REV. STAT. § 37-80-121(1)(a) (2003) (setting out the water rights
subject to the new water administration fee); §§ 37-92-502(5) (c), -503(8) (establishing
in the State Engineer the authority to collect the water administration fee).

